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FINAL ASSAULT FREEDOM 


0). May 26, 1952, Harry S. Truman, then President of the United States, waved a full-page 
magazine ad at an applauding audience, and called it “vicious,” “evil,” and “illegal.” 


The ad was sponsored by America’s Independent Electric Light and Power Companies. Its 
message warned that the rapid growth of socialism, particularly in the field of electrical power 
production, was a grave danger to America’s free institutions, and said that the development of 
electrical power with private capital, rather than with tax money, was the true American way. 


Harry Truman claimed that the private power companies, by such ads, were “trying to poison 


the minds of people” against the government's efforts (such as TVA) to take over the power industry 
in America. 


Hac threatened to prosecute the private power companies for daring to call socialism 
socialism. He said: 


“This private power propaganda takes the line that government development of electric re- 
sources is socialism. The private power companies are spending millions and millions of dollars on 
this campaign. And the tax collections of the government are not so great because they charge 
these ads off as expenses of operation. 


“I think I will ask the attorney general to take a look at this situation and see if the corrupt 
practices act doesn’t apply.” 


| orn Secretary of the Interior, Oscar Chapman, was present; and so was Senator Lister 
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Hill of Alabama. Both made speeches support- 
ing Truman’s point of view: condemning private 
power companies and urging rapid expansion of 
government-owned power facilities. 


There was not one tax-paying organization rep- 
resented in the audience which applauded these 
Fair Deal Worthies. President Truman and Sec- 
retary Chapman and Senator Hill were speaking 
to a Washington conference of Electric Consum- 
ers, sponsored by AFL and CIO unions, the 
National Farmers Union, and rural electric co- 
operatives. 


[| _— was not successful in getting his at- 
torney general to prosecute private power com- 
panies for their free-enterprise advertising. The 
advertising which Truman called vicious and 
illegal is not a violation of any federal law, not 
even of the Federal Corrupt Practices Act which 
Truman specifically mentioned. 


After Truman left Washington, Senator Estes 
Kefauver led the fight against the patriotic adver- 
tising of private power companies. 


Kefauver didn’t talk about prosecuting the pri- 
vate power companies: he just put pressure on the 
Internal Revenue Service to disallow, as legitimate 
advertising expense, all contributions which pri- 
vate power and utilities companies make to the 
advertising campaign against government-owned 
electrical power and in favor of private power. 
This would stop the patriotic advertising. Full- 
page ads in national magazines cost lots of money. 
The private power companies, just as Truman 
said, spend millions on this advertising campaign. 
If they can’t claim it as advertising expense, they 
can’t possibly afford it. 


A. first, the Internal Revenue Service, under its 


own regulations (its administrative law) could 
not disallow the advertising expenses. It was 
necessary to change the administrative law. This 
was done. 


On July 10, 1956, the Internal Revenue Geact™ 


published in the Federal Register a new regula- 
tion which would authorize the Service to dis- 
allow the private power company ads, as adver- 
tising expense, if it wanted to. In other words, 
the Internal Revenue Service merely wrote itself a 


new law: no point in bothering Congress and the», 


American people about such things, you know. 


On February 20, 1957, Internal Revenue Serv- 
ice Commissioner Russell C. Harrington notified 
Senator Kefauver that the field forces of the In- 
ternal Revenue Service had been instructed to 
make a complete study of the problem. 


0. February 13, 1958, Commissioner Harring- 
ton wrote Kefauver the following letter: 


“This is in reference to your letter of January 
18, 1958, and our previous correspondence re- 
garding the tax treatment of the cost of advertise- 
ments sponsored by ‘America’s Independent 
Electric Light and Power Companies.’ 


“Some time ago, I informed you that I had 
directed the field forces to study this matter. The 
results of this study have been carefully analyzed, 
and it has been held that the contributions paid 
by the participating electric companies for the 
advertisements mentioned above do not consti- 
tute allowable deductions. All of our field offices 
have been so informed.” 


itiidiiscencisk with this Internal Revenue 
Service ruling which would prevent private power 
companies from telling their free-enterprise story 
through advertising, the Tennessee Valley Author- 
ity (the original, and still prime, example of 
socialized power) was releasing (at the expense 
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of all taxpayers and rate payers in America) for 
massive national distribution a 25,000 word 
“News Kit’ in celebration of TVA’s twenty-fifth 
anniversary. The Kit, whose publication cost tax- 
payers at least $100,000.00, extols the virtues of 
public (i.e., socialized) power. 


This one item of government-power brainwash- 
ing is inconsequential when compared with the 
countless millions of tax dollars that have been 
spent through the years to brainwash the people 
into believing that socialized power is good. This 
one item is hardly worth mentioning when com- 
pared with the billions of tax dollars that have 
been wasted on government projects featuring 
spectacular power dams which are economically 
unsound, and whose impounded waters destroy 
hundreds of thousands of rich farm and timber 
lands worth infinitely more than all the power 
produced by the big dams. But it is interesting to 
observe that the new tax ruling against private 
power companies was announced at the very 
moment when tax-supported propaganda for gov- 
ernment power was being increased. 


] power companies resisted the Internal 
Revenue Service ruling which disallowed their 
patriotic advertising. One or two syndicated col- 
umnists commented on the unconstitutional 
tyranny of the ruling; several small newspapers 
editorialized on it; and a few major publica- 
tions, such as Saturday Evening Post, featured 
some strong commentary against the ruling. The 
issue was thoroughly discussed in this Report and 
on my radio-tv programs. 


The Internal Revenue Service did not retreat 
from its stand; but it did hedge and try to allay 
criticism until its “administrative law’? could be 
converted into “law of the land” by Supreme 
Court fiat. 


That was done in late 1959. 


0. December 6, 1959, an Associated Press 
dispatch from Washington said: 


“Under existing tax law, the ordinary, reason- 
able and necessary costs of doing business are 
deductible from incomes as business expenses. 
This includes advertising costs. 


“Recently, however, the Supreme Court upheld 
rulings of the Internal Revenue Service disallow- 
ing as a business deduction the costs of advertising 
intended to inform the public on legislation. 


“Also, both the revenue service and Federal 
Power Commission have disallowed advertising 
expenditures of privately owned electric power 
companies in extolling the advantages of private 
versus public power.” 


These actions of administrative agencies and 
of the Supreme Court — cutting off important 
sources of funds which had been used to tell the 
freedom story — can correctly be called a final 
assault upon freedom in America. If government 
can dry up the means of financing opposition to 
the tyrannical programs of government, freedom- 
of-speech is a mockery: we the people will still 
have, technically, our freedom to speak; but the 
government will have taken our means. 


* * * 


SUPREME COURT 


I. this generation, Supreme Court “interpreta- 
tions” have taken all precise meaning out of our 
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Constitution. This corruption of our organic law 
has been deliberate and purposeful: that is, the 
intent of the Supreme Court has been to eliminate 
all constitutional barriers against converting the 
American union of sovereign republics into a so- 
cialistic state with all powers centralized in all- 
powerful government at Washington. The trend 
began in 1937 after Roosevelt-appointees consti- 
tuted a majority on the Supreme Court. Roosevelt's 
appointees to the Supreme Court were new-deal 
socialist revolutionaries — Frankfurter, for ex- 
ample. Truman’s appointees were political friends 
and cronies. Eisenhower's appointments have been 
the worst of all. Eisenhower's appointee for chief 
justice — Earl Warren — is the only chief justice 
in history who had absolutely no previous judicial 
experience. Indeed, it would have been difficult 
for Eisenhower to find an adult literate male in 
the United States who was more ignorant of con- 
stitutional law and of basic American political 
and economic principles than Earl Warren was 
when Eisenhower appointed him. 


I. the school segregation decision handed down 
on May 17, 1954, Warren admittedly read into 
the Fourteenth Amendment a meaning which was 
not there but which he thought should be there; 


overturned all judicial precedent, and reversed a 
previous decision, citing not law or the Constitu- 


tion but the psychological opinions of foreign 
socialists and domestic communist-fronters. Since 
then, the Warren Court has handed down a great 
number of decisions which: (1) invade the legis- 
lative powers of Congress, by giving Congres- 
sional Acts a meaning which Congress specifically 
did not intend; (2) give aid to the sworn enemies 
of the United States by making it almost impossi- 
ble for either federal or state governments to 
prosecute (or even to withhold special privileges 
from) known communists; (3) give aid to these 
same enemies by making it almost impossible for 
official agencies to investigate effectively the com- 


munists’ treasonable conspiracy against the United 
States; (4) destroy the sovereignty of the individ- 
ual states, in violation of the intent and clear 
meaning of the whole Constitution; (5) invade 
the domain of private rights which are supposed 
to be protected by the Bill of Rights — even to 
the extent of invalidating a private will which had 
been probated and had stood the test of law for 
a hundred years. 


POPULAR MISCONCEPTION 


The American people sit, as if hypnotized by 
a snake, presuming that nothing can be done about 
the oligarchy of nine men who have illegally 
arrogated to themselves the power to make and 
rewrite laws for this nation. There is an almost 
universal misconception that the Constitution 
designates the Supreme Court as the “final arbi- 
ter,” the last word, on the meaning of the Consti- 
tution; and that whatever interpretation the Court 
may decide to read into the Constitution is “law 
of the land” from which there is no appeal. 


The fact is that the judiciary created by the 
Constitution is—and was intended to be — the 
weakest of the three branches of the federal 
government. 


On constitutional questions, the only thing the 
Supreme Court can do /egally is to make a judi- 
cial finding as to the original meaning of the par- 
ticular constitutional provision in question. It was 
the Constitution which the framers wrote that was 
adopted, by the people, as organic law for this 
nation; and only the people can legally change it 
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— by the formal process of amendment which is 
set out in the Constitution. 


USURPERS—FOES OF FREE MAN 


Hamilton A. Long (a notable New York lawyer 
and recognized authority on the Constitution) 
published a remarkably fine book, Usurpers—Foes 
of Free Man (can be ordered directly from Post 
Printing Co., 18 Beekman Street, New York 38, 
N. Y., Price: $1.00) in which he sets out what he 
calls the basic principle of constitutional govern- 
ment: 


“The Principle of Court Respect for Court 
Precedent in interpreting the Constitution ... . 
is the indispensable, basic element of constitu- 
tional government and the main support of any 
constitutional system. . . . 


“The Supreme Court’s power is limited with 
regard to interpreting the Constitution — ascer- 
taining and defining the intent with which it was 
framed and ratified (adopted). 


“The rule is well-settled that the object of inter- 
pretation, or construction, of a provision of the 
Constitution — is to give effect to the intent of its 
framers, and of the people in adopting it... . 


“The basic rule of interpretation is clear and 
has been repeatedly stated by the Supreme Court, 
for example in South Carolina v. United States, 
199 U. S. 437 (1905): 


“*The Constitution is a written instrument. As 
such its meaning does not alter. That which it 
meant when adopted it means now .... As said 
by Mr. Chief Justice Taney in Dred Scott v. San- 
ford: 


“Tt is not only the same in words, but the same 
in meaning, and delegates the same powers to the 
Government, and reserves and secures the same 
rights and privileges to the citizens; and as long 
as it continues to exist in its present form, it 
speaks not only in the same words, but with the 
same meaning and intent with which it spoke 
when it came from the hands of its framers, and 
was voted on and adopted by the people of the 
United States. Any other rule of construction 
would abrogate the judicial character of this 
court, and make it the mere reflex of the popular 
opinion or passion of the day... . 


““If any of its (the Constitution’s) provisions 
are deemed unjust, there is a mode prescribed in 
the instrument itself by which it may be amended; 
but while it remains unaltered, it must be con- 
strued now as it was understood at the time of its 
adoption.’ 


“As late as 1935-1936, the Supreme Court was 
still consistently upholding this sound view with 
respect to the limited nature of its own power to 
interpret the Constitution. Chief Justice Hughes 
implicitly made this clear in 1935 in his opinion, 
for the Court, in the Schechter case . . . and he 
spelled it out in 1936 in his separate opinion in 
the Carter case . . . saying: 


““If the people desire to give Congress the 
power to regulate industries within the State, and 
the relations of employers and employees in those 
industries, they are at liberty to declare their will 
in the appropriate manner, but it is not for the 
Court to amend the Constitution by judicial 
decision.’ . . . 


“It is this limited judicial character and role 
of the Court, restricting the judges to ascertain- 
ing (from the Constitution’s words, and all perti- 
nent historical records if need be) and defining 
the intent of the Framers and Adopters, which 
fixes the limits of the Court’s power of interpre- 
tation.... 


“It is a fundamental principle of our American 
constitutional philosophy and system of govern- 
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ment that the Constitution’s meaning is con- 
trolled by the original intent with which it was 
framed and adopted — the intent of the Framers 
and Adopters acting for, and in the name of, the 


people. ... 


“Once the intent of the Framers and Adopters 
has been ascertained by the highest judicial 
authority, the United States Supreme Court 
(from the Constitution’s words and, if necessary, 
all pertinent historical records), the Court’s ini- 
tial definition of this intent finally settles the 
question. The Court thereby conclusively fixes 
the proper construction or interpretation, the 
meaning, of the particular provision. 


“This intent of the Framers and Adopters can- 
not change; and, of course, it cannot be changed. 
It is obviously beyond the scope of the limited 
powers of the people’s public servants in the Fed- 
eral government to change this intent by ‘inter- 
pretation’ or otherwise — whether they be Judges, 


or Legislators, or Chief Executive, or all com- 
bined. 


“Once the Court has initially ascertained and 
defined this intent and meaning, the Court's 
power of interpretation goes no further. There- 
after it is authorized only to apply the meaning, 
thus determined, in considering the questions 


presented to it in cases it is called upon to 
decide. 


“Definition by the Court of that intent the 
first time — the initial decision by the Court in 
ascertaining and defining the intent — concerning 
any particular provision, becomes in effect an 
integral part of the Constitution. Indeed, it is the 
Constitution in this particular for all practical 


purposes. ... 


“Any contrary rule would inescapably open the 
door to endless changing of minds by judges — 
for instance any rule which would permit the 
Court’s members of the moment to change their 
minds in attempting to correct what they think 
has been earlier Court error. This would be true 
even if they should be sincere in believing their 


initial definition to be in error, and even if it 
actually were erroneous. This would make it im- 
posible for the people to achieve the main pur- 
pose of their basic law: to create stability of 
constitutional safeguards for their own liberties 
and posterity’s just heritage of liberty. This 
would in effect substitute Rule by Man in the 
place of Rule by Law (the law of the Constitu- 
tion). 


“The people have their remedy in case the 
Court does err in interpreting the Constitution. 
They can amend it. ... 


“Under our constitutional system, to permit 
public servants to possess, or to exercise, the 
power to change the rules which have been pre- 
scribed by the people in the Constitution for the 
more effective control of these very officials — for 
example, to permit judges to ‘interpret’ the Con- 
stitution as they wish—is absurd for reasons 
which were well-known to the American people 
and their leaders in 1776 and 1787, and ever 
since, down to our own generation. . . . 


“The power to change without limit is the 
power to destroy.” 


SOME REMEDIES 


Wiat are our constitutional remedies against 
the Supreme Court's usurpation of power? Our 
most obvious remedy is political. 


The Constitution clearly and specifically gives 
Congress the authority to limit and control the 
appellate jurisdiction of the Supreme Court. 
Hence, if the people would elect, in 1960, a 
Congress pledged to curb the tyranny of the 
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Court, it could be done. The 85th Congress in 
1958 made a considerable effort to enact legisla- 
tion which would halt Supreme Court usurpation 
of power. The effort was defeated by the very men 
who are prominent now as potential presidential 
candidates in both political parties: Lyndon 
Johnson, Richard Nixon, Stuart Symington, Hu- 
bert Humphrey, John Kennedy. The people should 
remember this in 1960. 


The people should also remember that the Pres- 
ident appoints Supreme Court justices. If we had 
a President who understands and respects Ameri- 
can constitutional principles he could, in due 
course, appoint to the federal courts patriots who 
are learned in the law, experienced on the bench, 
and determined to restore constitutional govern- 
ment. 


The people also have a political remedy at the 
state level: elect governors and state legislators 
who have enough brains and learning and charac- 
ter to understand and use the doctrine of inter- 


position. Jefferson and Madison enunciated this 
doctrine in 1798; Calhoun refined and restated it 
in the 1820’s; it has been invoked by individual 
states, both north and south, numerous times; it 
always works; and it is the only constitutional 
doctrine which enables the people to be the final 
arbiters, to have the last word. 


al in essence, is the doctrine of interposition: 


When any branch of the federal government, 
in a matter of great importance, does or attempts 
to do something which is not authorized by the 
Constitution which created the federal govern- 
ment, then each state government has a right, and 
an obligation, to interpose its own power to pro- 
tect its own citizens from the illegal acts of the 
federal government. This poses a clash of author- 
ity between state governments and the federal 
government. Who is to arbitrate? The Supreme 
Court? Obviously not: the Supreme Court is an 
agency of the federal government. Congress can 
let the people arbitrate the question. Congress can 
propose a constitutional amendment, giving the 
federal government the power it has assumed. If 
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the people approve, they can adopt the amend- 
ment; and the government’s unconstitutional acts 
can be made constitutional and enforceable. If the 
people do not approve, they can reject the pro- 
posed amendment. 


The final remedy — the way to get rid of all 
present members of the Supreme Court so that 
they can be replaced with men who understand 
and respect the Constitution — is to impeach them. 


The Constitution says that ‘“‘all civil officers of 
the United States shall be removed from office on 
impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors.” 


Any U. S. Congressman can bring a charge of 
impeachment against the members of the Supreme 
Court. I do not know of any facts which would 
justify impeachment proceedings against any 
member of the present Supreme Court on the 
gtounds of bribery; but, according to the Supreme 
Court justices themselves, reasonable impeachment 
proceedings could be brought against all of them 


for all the other causes specified in the Constitu- - 


tion. 


The essential witnesses needed in impeachment 
proceedings against the Supreme Court justices 
would be the justices themselves. The evidence 
would consist of: (1) the Constitution of the 
United States; (2) transcripts of Supreme Court 
split-decisions — decisions in which a majority of 
the Court held one way, while the minority be- 
lieved another; and (3) transcripts of the minor- 
ity opinions, in which the dissenting judges 
accused their fellow judges of usurpation of 
power, of invading the constitutional rights of the 
states, of invading private rights in violation of 
the constitutional amendments, of aiding the 
communist conspiracy, of violating their oath of 
office to uphold the Constitution. At one time or 
another, every justice of the Supreme Court (with 
the possible exception of the latest appointee, who 
hasn’t been there very long) has been charged 
with one or all of these grave offenses — charged 
officially by his fellow justices in their dissenting 
opinions. 


WHO IS DAN SMOOT? 


Dan Smoot was born in Missouri. Reared in Texas, he attended SMU in Dallas, taking BA and MA degrees 


from that university in 1938 and 1940. 


In 1941, he joined the faculty at Harvard as a Teaching Fellow in English, doing graduate work for the de- 
gree of Doctor of Philosophy in the field of American Civilization. 


In 1942, he took leave of absence from Harvard in order to join the FBI. At the close of the war, he stayed 


in the FBI, rather than return to Harvard. 


He served as an FBI Agent in all parts of the nation, handling all kinds of assignments. But for three and a 
half years, he worked exclusively on communist investigations in the industrial midwest. For two years following 
that, he was on FBI headquarters staff in Washington, as an Administrative Assistant to J. Edgar Hoover. 

After nine and a half years in the FBI, Smoot resigned to help start the Facts Forum movement in Dallas. As 
the radio and television commentator for Facts Forum, Smoot, for almost four years spoke to a national audience 


giving both sides of great controversial issues. 


In July, 1955, he resigned and started his own independent program, in order to give only one side — the 
side that uses fundamental American principles as a yardstick for measuring all important issues. 

If you believe that Dan Smoot is providing effective tools for those who want to think and talk and write on 
the side of freedom, you can help immensely by subscribing, and encouraging others to subscribe, to The Dan 


Smoot Report. 
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